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[. INTRODUCTION

Pursuant 10 47 C F R. Section 1 106, Verizon Virgima Inc. (“Verizon™) respectfully
submuts this Opposition to the Petition for Reconsideration of Cavalier Telephone LLC

("Cavalier PI'R”) filed on January 12, 2004

.  THE BUREAU CORRECTLY INTERPRETED THE EVIDENCE AND
PROPERLY CONCLUDED THAT CAVALIER IS NOT ENTITLED TO MORE
FAVORABLE TREATMENT THAN VERIZON’S OWN RETAIL CUSTOMERS
(ISSUE C9)

Inits arbitration petition, Cavalier asked the Bureau to prohibit Verizon from
occastonally providing Cavalher a 2-wire HDSL DS-1 loop with a 4-wire imterface when Cavalicr
orders a DS-1 loop The Bureau rejected Cavalier’s language because 1t “would impose
oblizations beyond what 1s required by the Act or Comnmussion rules.” Order § 98. It concluded
that Vertzon need not 1nstall electronics to provide Cavalier end-to-end 4-wire DS-1 loops 1n all
instances, because Verizon had demonstrated that 1t does not do so for 1ts own retail customers
/d  To clanfy that Verizon must maintain like treatment of Cavalier and Venzon’s retail
customers, the Burcau added contract langoage stating that *“Verizon will not install new
clectronics unless Verizon routinely does so to serve 1ts own customers 7 Order 99 98-99

(Cavalier asks the Bureau to reconsider its ruling because 1t ¢laims the evidence shows
that Verizon does, m fact, perform the necessary network modificatons to provide 4-wire DS-1
loops in all cases where Verizon's relanl customer requests a 4-wire DS-1 loop  To support this
clanm, Cavalier pownts to a single statement in 1ts witness Webb’s testmony. “Cavalier  wants
(o be able to order 4-wire DS-1 compatible loops. Verizen will not honor such orders from
Cavalier, even though 1t will honor such orders from 1ts customers.” Cavalier PFR at 5, citing

Webh Rebutial at 1-2 (emphasis deleted).



Contrary to Cavaher’s claims, the Bureau has not misunderstood the record, and nothing
Justifies reconsideration of its rubing on Issue C9  The Bureau correctly concluded that
Verizon's provisiomng practices for DS1 loops were nondiscriminatory as between Verizon’s
wholesale and retail customers

In this regard, Verizon witness Clayton testified that, when either a wholesale or a retail
customer asks for a four-wire DS-1 loop, Verizon will always supply a “four-wire transrmssion
channel ™ See Ilearmg Tr at 430, 431, 432 (Clayton). In some cases, “the deployed network
configuration and technology does not allow for the provisioning of an end-to-end 4-Wire DS-1
loop wilthout the addition of new clectronics " Order 4 97, cuting Heartng Tr at 433 In these
cases, Verizon's witness explained that Venzon substitutes a two-wire HDSL DS-1 loop with
four-wire interfaces, regardless of whether the requesting party 1s a wholesale or retail customer
Hearmg Tr at 434

Ms Webb’s vague, conclusory, unsupported implication to the contrary — that Venizon
“will honor [4-wire DS-1 loop) orders from 1ts customers” - certainly does not justify reversimg
the Bureau’s conclusion that Verizon extends like treatment to 1ts retail and wholesale customers.
Nothing in Ms. Webb’s testimony rebuts the specific showings that Verizon’s witness made at
the hearing To the extent there was competing tesimony from the parties on this point, the
Bureau was entitled to give greater weight and credence to Verizon’s testimony - particularly
because 1t became apparent at the hearing that witness Webb was not even famihar with her
testtmony Sece. ¢ g, Hearmng Tr at 609-6011 (because of Ms Webb’s unfamihanty with Exhibit
AW-1 to her testimony, Staff directed 1ts questions about the document to a different Cavalier

withess)



Cavalier’s clarm that the Bureau “misapplied” the relevant legal standard to the evidence
ts Just another tack 1o secure more [avorable treatment than the law requires See Cavalier PFR
at 4 As noted, the Bureau mserted additional language into section 11.2.9 of the contract to
make clear that Verizon must provide comparable treatment to Cavalier and Verizon's retail
customers  If Venizon begins (o “routinely wnstall[ ] ncw electronics™ in provisioning 4-wire DS-1
loops to 1ts retall customers, then the Bureau “would expect Verizon to do so for Cavalier, as
well ™ Ordern 329 Although Cavalier claims that 1115 not taking 1ssue with the wholesale-
retail comparability standard underlying the Bureau’s decision and embodied in the approved
contract language (Cavalier PFFR at 4), that 1s just what 1t1s doing Cavalier objects to the
language the Bureau approved, presumably because Cavalier wants 1ts own, proposed language
that would require Venizon to provide a 4-wire DS-1 loop anytime Cavalier asks for 1t, regardless
of what network modifications Verizon would have to make to do so, and regardless of whether
Verizon routmely makes these modifications to serve its own customers

The Bureau correctly cvaluated the evidence and properly rejected Cavalier’s language
secking to impose upon Venzon obligations beyond those required by the Act or Commussion

rules The Bureau should thus deny Cavalier’s request to reconsider the ruling on Issue C9.

I11.  THE BUREAU SHOULD REJECT CAVALIER’S BELATED ARGUMENT
THAT IT IS ENTITLED TO RECEIVE ASSURANCE OF PAYMENT FROM
VERIZON (ISSUE C21)

Cavalier’s “request for reconsideration” of the Bureau’s ruling on Issue C21 1s not a
request for reconsideration at all  As Cavalier itself admuts, 1t is not asking the Bureau to
ieconsider 1ts resolutton of Issue C21, approving a contract provision allowing Verizon to seek
certain assurance of payment protections from Cavalier See Cavalier PFR at 5. Rather,

Cavaher s seeking to introduce a completely new arbitration issue — whether Cavaher should



have the contractual nght to demand assurances of payment from Verizon. The Bureau should
reject Cavalier's attempt to raise a new 1ssue at this post-hearing and post-decision slage because
1t violates the Act, the procedural order in this case, and Venizon’s due process rights.

Scction 252(b)(2){A) of the Act requires the petitioner to set forth all “unresolved 1ssues”
and “the position of each of the parties with respect to those 1ssues.” The Bureau’s Procedural
Order governing this case also required Cavalier to propose contract language reflecting its
position on each unresolved 1ssue ' At the hearing, staff again directed the parties to submut their
“lust best [contract] offer language” by October 29, 2003 See Hearing Tr at 653 The staff
made 1t clear that 1t wanted *all the proposed language . by both parties,” and that “if 1t’s not
in there, 1t won’t be decided.” fd at 657, 661.

Thus, 1" Cavalier wished to litigate the 1ssue of whether 1t could demand assurances of
payment from Verizon, it had to raise that 1ssue at the beginning of the proceeding and propose
associated contract language Cavalier did not do so  Nor did Cavalher include the proposal in
its “last best offer.” Neither Cavalier’s petition nor any version of its proposed contract language
raiscd the issuc of whether the assurance of payment provision should be mutual. The only
assurance of payment 1ssu¢ Cavalier identified in its petition was whether Verizon should have
the right to demand depostts and prepayments from Cavalier. See Cavalier’s Pention, Exhibit A
at 4

There 15 no rcason Cavalier could not have raised the mutuahty issue at the beginning of
this arbitration, and Cavaher offers no cxplanation for its failure to do so Cavalier was clearly
on notice that any assurance of payment provision the Bureau adopted would run only to

Verizon, because that was the nature of the issue Cavalier 1tself identified.

' Sce Procedutes Established for Arbitration of an Interconnection Agreement Between Vertzon and Cavaler (WC
Docker No 02-359), DA 03-2733 (August 25, 2003) at 6 (“The DPL shall set forth, as to each unresolved 1ssue
Fach paity’s proposcd contract language ™)



Aside {rom violating the Act and the Bureau’s procedural order, consideration of
Cavalier’s new 1ssuc at this final stage of the case would disregard Venzon’s procedural due
process rights. There was no hearing on the 1ssue of whether Cavalier should be able to demand
assurances of payment from Verizon, and no discussion about the specific terms and conditions
that might reflect such a nght  In short, Verizon was denied any opportunity to test the basis for
Cavaher’s position on its new assurance of payment 1ssue, through cross-examination, discovery,
or olthcrwise

Saleguarding this opportunity 1s essential here, because Cavalier makes factual claims to
support 1ts position that the Burcau should adopt assurance of payment protections for Cavaher
Cavaher argues that it must have these protections as a defensive mechanism because Venzon
“has bcen inclined to . put financial pressure on Cavalier by simply refusing to pay certam bills
and using that refusal as leverage against Cavalier in other arenas.” Cavafier PFR at 6 (emphasis
moriginal) Cavalier cites nothing to support this assertion of abusive “tactics™ on Verizon’s
part, nor could 1t. The only relevant evidence in the record proves Cavalier’s unsupported claim
to be wrong

The record shows that Venzon stopped paymg its bills to Cavalier on only one occasion -
as a last resort when Cavalier refused to pay any of its bills, including amounts that were
undisputed  Hearmg Tr at 313, The record further shows that this billing dispute was resolved
in Verizon’s favor, with Cavalier making “mulumillion dollar payments that were due Verizon
[and] had not previously been paid © Hearing Tr at 316 (Smth). Because there 1 no support
for Cavalier’s claims of past abuses, there 1s no basis for approving Cavalier’s belated request for
assurance of payment protechons aganst such abuses (if the Bureau 1s inclined to consider the

ments of Cavalier’s request at all, despite 1ts procedural impropriety).



Just as there are no facts supporting Cavalier’s mutual assurance of payment proposal,
there 15 no pohcy rattonale for it. Venzon and Cavaher are not ssmilarly situated, so there 1s no
rcason (o accord Cavalier the same assurance of payment provisions that run fo Venzon.

Verizon s legally required to grant its competitors access to 1ts network in a number of specific
ways, as set [orth in the Act and the Commussion’s implementing rules Cavalier however, 1s not
subject to this same, extensive collection of obligations that compel Venzon to allow Cavalier to
use Verizon’s network in particular ways, at prescrnbed prices. As such, Cavalier 1s able o retain
much more control over its business rnisks, and needs much less protection from defaults than
Verizon does. [n addition, Verizon provides a very high volume of services to Cavalier, but
Cavalier provides relatively hittle service to Verizon Indeed, as Cavalier conceded at the
hearing, Cavalier owes Venzon about $18 million more per year than Verizon owes Cavalier
Hearng Tr at 320-21. The substantially greater volume and value of the services Verizon
provides to Cavalier justifies a greater level of protection to secure payment for those services

Finally, Cavalier urges the Burcau to tmpose a mutual assurance of payment provision
that 1s consistent with the Commission’s Policy Statement  That request makes no sense because
the Policy Statement focuses cxclusively on providing “general guidance to mcumbent local
exchange carriers (LECs) seeking 10 revise the deposit and payment provisions of their interstate
access tariffs ” Policy Statement § 1 It provides no basis for extending the assurance of
paymcent provision the Bureau adopted to Cavalier.

The Bureau should reject out of hand Cavalier’s request for an assurance of payment
provision because Cavalter farled to properly dentify this 1ssue for resolution in accordance with
the requrements of the Act and the Bureau itself If the Bureau 1s inclined to consider the merits

of Cavalier’s new 1ssue, even though 1t was not properly presented, the Bureau should



nevertheless reject Cavalier’s mutual assurance of payment proposal because there are no facts

or sound policy rationale to support 11

IV. THE BUREAU SHOULD NOT EXCLUDE “VIOLATIONS OF THE
COMMUNICATIONS ACT” FROM THE AGREEMENT’S LIMITATION OF
LIABILITY PROVISION (ISSUE C25)

(avalier asks the Bureau to reconsider 1ts ruling on Issue C25 and to exclude claimed
violations of the Communications Act from the Agreement’s limitation of hability provisions
Cavalier PFR at 7 Although Cavalier calls 1ts reconsideration request “limited,” 1ts position on
reconsideration 1s not matenally different from 1ts original proposal 1n this proceeding
Cavalier’s continuing objection to any limitation of hability for alleged violations of the
Communications Act would allow 1t to seek unlimuted damages for virtually any service failure,
because any service fairlure 1s arguably a violation of the Communications Act :

Cavalier makes no attempt to dispute the Bureau’s finding that Cavalier’s proposed
exception “is commercially unreasonable and would eviscerate any hmitations on liability
Cavalier agrees Lo elsewhere in the agreement.” Order ¥ 183. Cavalier also 1gnores the Bureau’s
recognition that the Comnussion previously held that the Virgima SCC’s performance assurance
plan (“PAP™) “is an appropriate means for ensuring performance and providing financial
remedies related to Verizon’s obligattons under the Act ™ /d  Cavaher instead relies on two
other Commussion decisions to try (o support its claim that the Bureau’s ruling on Issue C25 15
inconsistent with the Act. But nothing in these decisions or the Act itself justifies

reconsideration of the Bureau’s ruling on this 1ssue

* Romano Direcr at 13 Cavalier only concedes that Venizen 1s entitled to Limat 1ts lability for “the Virginma laws
gosvcrring commumcations, including but not limuted to applicable provisions of Titles 12 1 and 56 of the Vingmia
("ode™ and “any unstayed regulations or decisions of a regulatory body or court of competent junisdiction

interpreting or implementing those laws ” See Pariies " Final Proposed Contract Language, filed October 29, 2003,
at 36



Cavalier asserts that the CoreComm cases’ support a findmng that Cavalier 1s entitled to
clanm unlimited damages for violations of the Communications Act. There is no basis for
Cavalier’s novel interpretation of the CoreComm cases [n those cases, the Commussion
concluded that, under some circumstances, 1t has concurrent junisdiction over actions alleging
violation of the terms of interconnection agreements.” In Core Comm v Verizon, the
Comnussion concluded that specific action by Venzon violated section 251 of the Act In
neither case does the Commission mention limitation of liability or the appropriate scope of any
himitauon of hability provision. Therefore, the cases do not hold that a carrier like Cavalier has
the nght to an interconnection contract provision allowing unlimited recovery of damages for
violations of the Communications Act Nothing in those cases or the Act requures the Bureau to
reconsider 1ts finding that it 1s commercially unreasonable to include in the Agreement an
exclusion that would gut the general liability mitations Cavalier agreed to elsewhere 1n the
contract It is customary and appropriate for telecommunications carriers to reasonably hmit
their liability to avoid the potentially unlimited recovery that could occur by allowing
conscquential damages,” and nothing in the Act compels the Bureau to disapprove this well-
accepted practice.

Moreover, the language the Bureau adopted does not “deprive Cavalier of a damages

remedy,” as Cavalicr claims. Cavalier PIFR at 9 (emphasis in original). Cavalier can still seek

" Core Comm | Inc and Z-Tel Comm , lne v S8C Comm Ine et al , 18 FCC Red 7368 (2003), Core Comm | Inc v
Verizon Marviund Inc , 18 FCC Red 7962 (2003) (“CoreComm cases”)

* As Venizon has noted elsewhere, 1t 1espectfully subnuts that the Comumussion’s ruling on this point were 1n error,
and 1t reserves its tight to challenge the Commussion’s decision that 1t possesses such jurisdiction.

Y the Matter of AT&T, 76 F.C C 2d 195 a9 9 (1980); cing Western Union Telegraph Co v Priester, 276 U 8
252 (1928). Western Union Telegraph Co v Dsteve Bros & Co, 256 U.S, 560 (1921), Holman v Southwestern
Bell Telephone Co L 358 F Supp 727 (D Kan 1973), Amerwcan Tel & Tel Co v Florida-Texas Frewht Co |, 357
I Supp 977 (SD Fla ), aff'd per curiam, 485 F 2d 1390 (5th Cir 1973), Wheeler Stucky, Inc v Southwestern Betl
Telephone Co (279 F Supp 712(W D Okla 1967), Waters v Pacific Telephone Co , 12 Cal 3d 1,114 Cal Rptr
753,523 P 2d 1161 (1974), Cole v Pacific Tel & Tel Co, 112 Cal App 2d 416, 246 P 2d 686 (1952), Southern
Bell Tel & Tel Co v Invenchek, Inc, 130 Ga App 798,204 SE 2d 457 (1974), Wilkinson v New England Tel &

Fel Co 327 Mass 132,97 N.E 2d 413 (1951), Weld v Postal Telegruph Cable Co , 199 NY 88,92 NE 415
(1910)



direct damages related to alleged violations of the Communications Act; it just cannot recover
unhmited, mdirect, consequential damages  As Venzon witness Romano tesuified, with respect
to breaches for services failures, Scetion 25.3 himits the breaching party’s liability to the cost of
that scrvice. Hearing Tr at 576 (Romano) With respect to breaches other than service failures,
Section 25 3 Inmits a breaching party’s hability to direct damages and excludes liabihty for
indirect and consequential damages. Heartng Tr at 576-577 (Romano)

Becausc Cavalier has no legal entitlement to seek recovery of unlimited damages for
violations of the Communications Act, and because 1t has not disputed the Bureau’s conclusion

that Cavalier’s proposal is unreasonable as a policy matter, the Bureau should deny Cavalier’s

petition for reconsideration of the ruling on [ssue C25,

V. THE BUREAU SHOULD REJECT CAVALIER’S REQUEST TO REQUIRE
VERIZON TO COMPENSATE CAVALIER FOR DISPATCHING ITS
TECHNICIANS (ISSUE C27)

Cavalier wants Verizon to pay Cavalier when 1t dispatches technicians because of a
purported problem m a Verizon-provided loop Cavalier PFR at 10. The Order, however,

220

adopts a “more sensible’™ solution to require the parties “to participate i additional up-front
testing at no charge to Cavalier,”” which ensures that Verizon will correct provisioning errors
hefore Cavalier dispatches a technician  Cavalier does not oppose this enhanced testing
approach, but continues to advocate, 1# addiion, payments from Venizon for Cavalier truck rolls
in response to any report of a problem with a new loop nstallation. The Bureau should reject
Cavalier’s request for such duplicative measures

Cavalier complains that the Order’s solution 1s inadequate because it will not reduce

Verizon’s error rate (o sero, so Venizon should still have to pay Cavalier for any truck rolls 1t

* Order 9195
Crefer 9 195



claims Verizon causes. Cavalier PFR at 10 Cavalier’s argument 1s unavailing, because 1t
assumes that Verizon has a legal obligation to provide perfect service to competitive LECs, such
that Verizon should compensate Cavalier when 1t does not meet this standard of perfection. But
Venizon has no obligation to provide perfect service to either its retail or wholesale customers
See, ¢ g . Virginia Arbutration Order 9 709

Moreover, 1t 1s not true, as Cavalier claims, that Verizon will “escape responsibility” for
imposing costs on Cavalier when Cavalier dispatches a technician to isolate a loop problem
Cavalier PER at 10. Venizon s already subject to performance standards in Virginia that carry
substantial monetary penalties for nonperformance As the Order recognizes, the “Virgima
Commussion’s [Performance Assurance Plan] 1s an appropriate means for ensuring performance
and providing financial remedies related to Verizon’s obligations under the Act.”® Section 26 01
of the parties” interconnection agreement specifically incorporates Verizon's responsibilities
under the Virgimia PAP  In fact, the Virginia PAP includes several metrics that cover the very
provisioning errors that Cavalier complains of here.”

The Order nghtly focuses on a practical solution to ensure that, once Verizon has
completed a service installation, Cavalier has the opportunity to confirm with Verizon that the
service 1s working hefore Cavahier dispatches one of 1ts own technicians. Through Cooperative
Testing, when Venzon completes a service installation, the Verizon technician calls the number
provided by Cavalier on 1ts order form and works with Cavalier in real time to confirm that the
service 18 working. Albert Panel Reburtal at 21-22  If the service 1s not working, Verizon will

work with Cavalier to resolve the problem af no charge to Cavalier. Id. As the Bureau

Y Order 4183, ctting Verizon Virgima Section 271 Order 4198, Virginwa Arbutranon Order 4 17-18, Agro Rebutial
dat 3

? Scj(f ‘4gm Surt ebuitm" at 1-2 (describing PR-6-01-3112 (Percent Installation Troubles Reported Within 30 Days -
POTS I oop-UNE), which captures troubles reported on newly installed loops that Cavalier reports as not working)

10



recognized, this solution meets Cavalier’s legitunate concerns. Order 9| 195.

Cavaher also contends that reconsideration 1s justified because Verizon “misrepresented”
1ts position on retroactive charges for truck rolls. Cavalier’s accusation 1s untrue and, 1 any
event, nrelevant  Cavalier, relying on some bills attached to a December 11, 2003, letter to the
Bureau, claims that Verizon bills retroactively for certain dispatch charges in Virgimia, even
though Venizon said 1t did not do so in its reply brief  Cavalier PFR at 10. But the bulls
themselves prove Cavalier 1s wrong.

The retroactive billing 1ssue discussed at pages 69-70 of Verizon’s Reply Brief concerns
“installation” dispatch charges only These charges apply when Verizon installs an unbundled
loop for the competitive LEC customer, the competitive LEC reports that the loop does not work,
and Verizon dispatches a technician who discovers that there is no trouble with Verizon’s
facilites Based on Venizon’s September 9, 2003 industry letter, Cavalier Exhibit AW-5, staff
asked Verizon to statc in 1ts brief whether Venzon was going to bill Cavalier retroactively for
such installation dispatch charges. The answer was (and 1s) no. As Verizon explained 1n its
Repty Briel, it had been accurately bilhing the installation dispatch charges approved in Virginia,
and therefore there was no need te bill for past amounts Verizon Reply Brief at 70 In fact,
Cavalier has been timely billed (or these charges

Cavalier’s December 11 letier claims that, on December 10, Venzon nevertheless bitled
Cavalier retrouctively for installation dispatch charges, but that 1s not so. The bills attached to
that letter are not for installation dispatch charges; they are for mawntenance service dispatch
charges — an entirely separate category of charges. Although Cavalier challenged Verizon’s
mstallation dispatch charges, Cavaler did not challenge maintenance service charges 1 1s

testimony or at the heanng, and these charges are not mentioned in Exhibit AW-5, which, as



noted above, was an industry letter solely about nstallation dispatch charges.

In any event, Cavalier’s attempt to cast doubt on Verizon’s testimony about how 1t
handled retroactive dispatch charges 1s irrelevant to whether the Bureau made a well reasoned
ruling on Issue C27 The Bureau’s objective 1n resolving this 1ssue was to achieve a practical,
long-term solution to improving loop mstallation performance The additional testing the Bureau
ordcred will best meet this objective  Approving Cavalier’s proposal to also allow Cavalier to
charge for truck rolls would undermine the efficient solution the Bureau ordered and remove the
incentive for Cavaher to fully commit 1o Cooperative Testing. The Bureau should thus reject

Cavalier’s pettion for reconsideration on this point.

12



DATED: January 22, 2004.

Michael E. Glover

Of Counsel

James R Young

Kimberly A Newman
O’Melveny & Myers LLP
1625 Eye Street, NW
Washington, DC 20006-4001
(202) 383-5382

{(202) 383-5414 (fax)
Jryoung@omm com
knewman{@omm com

13

Respectfully submuitted,

1515 North Court House Road
Arhngton, VA 22201

(703) 351-3193

(703) 351-3663 (fax)
karen.zachana@venzon.com


mailto:karen.zacharia@venzon.com

CERTIFICATE OF SERVICE
] certify that on the 22nd day of January, 2004, the Opposition of Verizon Virginia Inc n
the above-captioned proceeding was served on the following parties:

Via Overnight Delivery and Electronic Mail:

Stephen T. Perkins Martin W. Chft, Ir

Cavalier Telephone, LLC Cavalier Telephone, LLC
2134 West laburnum Avenue 2134 West Laburnum Avenue
Richmond, Virgima 23227-4342 Richmond, VA 23227-4342
sperkins(@cavtel.com mchft@cavtel.com

Richard U. Stubbs

Cavalier Telephone Mid-Atlantic, LLC
965 Thomas Dnive

Warminster, Pennsylvamia 18974
rstubbs{@cavtel.com

Via Electronic Mail:

Mr John Adams (john.adams@fcc.gov)

Ms. Margaret Dailey (mdailey@fcc gov)

Mr Brad Koerner (bkoerner@fcc.gov)

Mr Richard Lerner (rlemer@fcc.gov)

Mr Marcus Maher {marcus.maher@fce.gov)
Mr Jeremy Miller gmuller@fcc.gov)

Ms. Term Natoli (tnatoli@fcc.gov)

Ms Deena Shetler (deena.shetler@fcc.gov)

STVAL W
@R.Young Q 6

14


mailto:rstubbs@cavtel.com

